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fraudulent 


the 


who submit 
traded securities 


cther information with respect those securities 


tion to the quotations media prior to publication, and ( 


records with respect to the circumstances surrounding such tran: 


Is there an unreasonable search and seizure within the meaning 
of the Fourth Amendment to the Constitution where a mandator 
requires a broker-dealer in sé urities to permit inspe: 


and records by representatives of the Commission in 


Did the > J j tk ymmis ¢ *s motion 
for preliminary i iction where actual allegati 
mission's complaint with respect » the d ndant 
of ure violati 
the Commis 
»f the defendant giver an evidentiary hearing? 
COUNTERST ATEMENT OF THE 
This is an appeal from an order of » distri judge, Honorable 
Robert J. Ward, dated January 17, 1975, preliminarily enjoining the 
defendant Samuel H. Sloan, doing business as S & Company, 


from further violations of certain of the re -keeping and anti-manipu- 


L/ 


lative provisions of the federal securities laws. 


L/ Appellant appears to complain that the order entered is imprope because 
on its face it does not specify that it is a "preliminary" injunction 


] 


(Appellant's Brief, p.- 59) (hereinafter "Br. "). But the crder was 


entered on the Commission's motion for preliminary injunction ind the 


rec is clear that Judge Ward did not purport to enter anything other 
than preliminary injunction. When the order in question was handed t 


Judge Verd at the hearing he signed it and stated: 


"+ have just signed the preliminary injunction. I 
direct counsel to hand a copy thereof to Mr. Sloan 


(footnote cont'd) 
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The preliminary injunction enjoined Mr. Sloan from violations of 
Section 15(c)(2) of the Securities Exchange Act, 15 U.S.C. 780(c) (2) 
and Rule 15c2-11 promulgated thereunder, 17 C.F.R. 240.15c2-11. In 
specific terms, the district court restrained Mr. Sloan from “initiating 
over-the-counter quotations . . . while and at a time [he] failed to possess, 
maintain, preserve or make reasonably available upon request to any person 
expressing an interest in a proposed transaction in the security be g 
quoted, and/or member of the plaintiff Commission's staff those items of 


information required to be in the possession of a broker-dealer before a 


broker-dealer may lawfully publish any such quotation . . ." (App. 38). 


The district judge's order also contained < mandatory provision 
requiring Mr. Sloan "to permit immediate examination in an easily accessible 
place by examiners and other representatives of the Commission of the 
books and records of Samuel H. Sloan and Samuei H. Sloan & Co. (or any 
other broker or dealer registered with the Commission of which Samuel 
H. Sloan may become a principal or controlling person) as required by 
Section 17(a) of the [Securities] Exchange Act, 15 U.S.C. 78q(a) and 
Rule 17a-4 promulgated thereunder." Further, Mr. Sloan was ordered 
"not to remove, destroy or alter the books and records of Samuel H. Sloan 
and Samuel H. Sloan & Company required to be made, maintained and preserved 
(footnote cont'd) 

and since the Clerk's Office is closed, I direct the 


Clerk to file this preliminary injunction on Monday." 
(Appendix to Briefs, p. 175) (hereinafter, App. J 


pursuant to Se (a) change 
Rules la-3 al 17a-4 promulgated thereunder, 1/7 . Rs 40.17a-3 and 
l7a-4.. 

Insofar as Sloan to 
give representat ; of the Commi 
was an outgr: L ! i ment proc 
that earlier Mr. Slo had vermanently 
from further vi act ic ction é of the Securit 

4 thereunder, 17 

and lia based findings i 1e had failed properly to maintain, keep 


current and preserve ftain is books and records as required by those 


rules. Securities and Exchange Commission v. Samuel H. Sloan 
>/ 


Sloan & Co., 319 F. Supp. 996, 1001 (S.D. N.Y., 1974). 
judgment, Judge Ward had also permanently enjoined Mr. Sloa ‘om further vio- 
lating Section 15(c)(3) of the Securities Exchange Act, -5.C. §780(c) (3) 


and Rule 15c3-l thereunder, by effecting transactions as a broker-dealer 


in securities while not in compliance with the Commission's net « 


requirements. As will be readily apparent, without access to the books and 


records of Mr. Sloan and Sloan & Co., as the preliminary injunction presently 


[he permanent injunction issued in earlier case 
appeal to this Court, No. 74-1436. 


The violations underlying that permanent injunction also gave | ise to 
an administrative proceeding before the Commission which, on April 28, 
1975, resulted in an order revoking the broker-dealer registration of 


broker- 


Sloan & Co. and barring Mr. Sloan from association with any 
dealer. Mr. Sloan has petitioned this Court for review of that order 


Samuel H. Sloan v. Securities and Exchange Commission, No. 75-4087. 


under review requires, the Commission's staff would be 
pliance with that earlier permanent injunction. 


A 


It 


is undisput¢ ha yn November 6, 1974 Mr. 


’ 


eae ' ~*~ , 1 r P cs P 6 
mission's New York Regiona \ffice advising that Office 


resume activities ; a t r-dealer in over-the-counter: 


stating that he wo not permit any officer or em 


to inspect his | i re absent the production 

(App. 54; Br. , view of Mr. Sloan's stated intenti 

mission access to his books and records and in view of t! manent 
outstanding against him with respect to the maintenance oi and 
records, Mr. Sloan was notified both by letter and by telephot that on 
December 26, 1974, members of the Commission's staff would 

purpose of conducting an examination of the books and recor 

(App. 23). On December 26, 1974, Thomas F. Dolan and 

of the Commission's New York Regional Office visited Mr. 

address at which he purported to do business. Mr. Sloan 

an inspection of his books and re« ords advisin 

that his books and records were easily accessi 


3/ 


Commission (App. 


At this juncture, the Commission's staff was faced with two ilt 
(1) it could have sought an adjudication of civil contempt with 
to the earlier permanent injunction, assert ing that the 

Mr. Sloan's books and records was implicit in that injunct ion's 
ment that Mr. Sloan maintain records in compliance with the Commi 
rules; or (2) it could seek a separate mandatory injunct fon spec 


requiring that the Commission be given access. The latter more const 
vative approach was adopted, giving Mr. Sloan the benefit of the doubt 


(footnote cont'd) 


Violations 
On December 18, he National Quotation burea 
publishers of the National Daily Quotat ions Ser 


forwarded to the Commission lew York Regi 


sub ait te 


Court 


Court which was denied on February 13. Subsequently, member 


Commissi yn's st f igain sought acces: to Mr. § books 


without success. Accordingly, on March 24, 1975, the Commi ion moved 
the district court for an order adjudging the appellant to be in « ivil 
contempt of Judg Ward's preliminary injunction. On July 22, 1975, 


Judge Ward filed a memorandum opinion in which it was ound that thé 


defendant had wilfully violated the order requiring Mr. Sloan to permit 


1 


an inspection by representatives ol the Commission of his books and 
cords. Mr. Sloan moved for re~argument which motion was denied. On 
ptember 3, 1975, Judge Ward entered an order giving Mr. Sloan twenty 
more days in which to purge himself of the civil contempt by permitting 
inspection. Failing that, Sloan was ora red to appear before Judge Ward 
on September 26, 1975, for sentencing. In the interim, Mr. Sloan sought 
a stay of the civil contempt order before this Court. spite the 
that this Court, in Mr. Sloan's presence, denied the stay on 
26, 197_, Mr. Sloan failed to appear before Judge Ward on the afternoon 
»§ that day as ordered. The district judge, tl fore, authorized the 
Commission's counsel to present a cert ified copy of the cit il contempt 
order to the United States Marshall who would then be directed to arr: 
Mr. Sloan and confine him until he should p¢ rmit inspection of his 
books and records. 


Predictably, Mr. Sloan sought relief before , Court of the 
Inited States by making application to Mr. stice Marshall tor a stay 
of the civil contempt. Mr. Justice Marshall declined to grant that 

¢ < 


relief on October 3, 1975. So far as we are aware, the United States 
Marshall has not yet apprehended Mr. Sloan. 


Commission and no current financial information was publicly available at 
that time (App. 23-24). Mr. Sloan submitted no financial or other intormati 
with respect to these issuers with his application to enter quotations, a 


required by Rule 15c2-11, and, as a result, the submission of such quotatio 


4/ 

appeared to be violative of the rule (App. 24). , Accordingly, a member 

of the Commission's staff telephoned Mr. Sloan on December 18, | 174, to advise 
him of the potential violation. Mr. Sloan stated that it was his intentior 

to violate Rule 15c2-1l with regard to these quotations and further that 


he intended to submit quotations with respect to numerous other securities 
for which no current financial information was available. (App. 24, 124-125) 
Consistent with his expressed intention to violate Rule 15c2-11, within 
the next week, Mr. Sloan cubmitted applications to the N.Q.B. respecting 
prices for stock in approximately 300 additional companies. These were 
forwarded to the Commission's New York Regional Office. Mr. Sloan indicated 
on these forms that he relied upon none of the available exemptions from 
the provisions of Rule 15c2-11 and, accordingly, the rule required that he 
supply to N.Q.B. certain financial and other information. He failed to file 
any such information with respect to any of these companies. Moreover, 


although a broker-dealer is required to maintain records of the circumstance: 


4/ As explained in Securities Exchange Act Release No. 9310, Rule 15c2-11, 
subject to certain exceptions, prohibits a broker-dealer from submitting 
any quotation for any security to any quotation medium unless he “has it 
his records specified information, which he must make reasonably avail- 
able to any person expressing an interest in entering into a transaction 
in that security with him, and which he has no reasonable basis for 
believing is not true and correct. . .- ." Of particular significances 
here, "The rule also requires the broker or dealer to send to the inter 
dealer quotation system, at least two days before the submission or 
lication of the quotation, the specified information in a form prescribed 


by such system." (App. 40). 


The full text of Rule 15c2-11 is appended hereto. 
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[17(a>] of the Securities Exchange Act ol as amended 
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counsel handed up 
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upra). The order 


in open court. (App. 1/5 176). 


Mr. Sloan moved the district court for 
injunction pending appeal. His motion 


Mr. Sloan suggested that the district judge 


mails or instrumentalities of interstate come 


this the court responded: 


"To the extent it is not ineé luded by implicat 
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de 


unde 


ept ive” 
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The District Ju 


Appellant_ to } 


and Re cords 
Occ: 


sions no U 


The Commission has no interest in searching the premis¢ 


Mr. Sloan purports to do business, nor | tudge. Ward in 


restraining order or preliminar injunction directed that such search be 
14/ 


permitted by Mr. Sloan. The district court's order mandates onl that 


the appellant “permi immediate examination in y accessible place 


xaminers and other representatives of the ‘omaiss the book: 


records of Samuel H. Sloan and samuel H. Sloan & (App. 37). 


in sustaining a similar mancatory injunction requiring that a registered 


investment adviser produce his books and records for inspection by the 


Commission's staf'!, this Court held that such records ‘‘assume the character- 


istic of quasi-public documents and their disclosure may be compelled without 


violating the Fourth Amendment. ' Securities and Exchange Commission v 


upon See v. City of Seattle, 387 


re held that a search werrant 
f private commerci i] 


Accordingly, Mr. Sloan's reliance 
541 (1967), is misplaced. It was the 
ould be required for physical entry for inspection 
injunction in the instant case mandates 

records in an easily accessible 


premises. The preliminary 


only the inspection of certain books and 


place. 


Distinguishing See v- Seattle, supra, in another context, this Court 
private 


has previously noted chis distinction between phys ical entry onto 
premises and the requirement that ré cords be produced for inspection. 
Securities a ad Exchange Commission v. Brigadoon Scotch Dist. Co., 480 


F.2d 1047, 1054 (C.A. 2, 1973) (enforcement of administrative subpoena). 
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Olsen, 354 F.2d 166, 170 (C.A. 2, 1965). In response to an attack upon 


the injunction in Olsen for over-breadth, this Court stated that "where 


all the records pertain to the investment business and are clearly relevant 


to the Commission's regulatory task in the securities industry the order 


is not, in the absence of any other circumstances, unreasonable. Oklahoma 


me 


/ 


Press Publishing Co. v- Walling, 327 U.S. 186 (1946)." Id., p- 170. 


While the subheading of Mr. Sloan's argument attacking that portion 
of the preliminary injunction requiring him to give the Commission 
access to books and records suggests a Fifth Admendment argument 

(Br. 68), he does not appear to address that question directly. (Br. 
68-71). Nor has he directly asserted the privelege against self- 
incrimination in refusing to permit inspection either before or after 
the entry of Judge Ward's orders. 


In any event, Mr. Sloan could not successfully evade the record-keeping 
requirement imposed upon him by such a Fifth Amendment assertion. 
Upholding a preliminary injunction which required a defendant to 

submit to the Commission a complete record .* all securities owned by 

him and thereafter to report quarterly all of his securities transactions, 
this Court said: 


"Tt is clear that securities regulation is an ‘essentially 
noncriminal and regulatory area of inquiry .-: - Pm 
reporting provision here challenged requires disclosure of 
Stein's beneficial and record ownership of securities. Such 
ownership is generally a completely ‘lawful activity’ . 

and disclosure of such ownership is not an admission of an 
‘inherently suspect’ activity ..--+ > We, therefore, conclude 
that the reporting provision of the preliminary injunction 
is proper in the circumstances of this case and that inter- 
position of a Fifth Amendment claim, if appropriate, would 
be of no aid to appellant Stein." 


Securities and Exchange Commission v- Radio Hill Mines Co., Ltd-, 419 


F.2d 4, 7 (C.A- 2); certiorari denied, 410 U.S. 941 (1973), citing 


California v. Byers, 402 U.S. 424, 431 (1971). 


THE DISTRICT COURT'S TEMPORARY RESTRAINING 
ORDER AND ORDER OF PRELIMINARY INJUNCTION 
WERE PROPERLY ENTERED. 


A. 


and, in any event, was a Proper 
i at _@ Erope: 


Exercise of Its Discretion. 


A district court's temporary restraining order issued pursuant to 
Rule (b’ of the Federal Rules of Civil Procedure, as distinguished from 
a preliminary injunction entered pursuant to Rule 65(a), is not appealable. 
450 F.2d 97, 99 (C.A. 2, 1971); Securities and 
Exchange Commission Vv. Charles Plohn & Co., 433 F.2d 376, 378 (C.A. 2, 1970); 


P W Ce flight Engineers National Association, 


306 F.2d £40, 841 (C.A. 2 2). Accordingly, Mr. Sloan's complaints with 


respect to the entry of a temporary restraining order in this case are 


properly before this Court. 


\6/ In his brief, pp. 35-36, Mr. Sloan cites nine cases for the propositicn 
that temporary restraining orders may be appealable where there has been 
an abuse of discretion. But eight of these nine cases involved inter 
locutory injunctions analogous to the preliminary injunction provided for 
in F.R.C.P. Rule 65(a) and, hence, are inapplicable where } Rule 65(b) 
temporary restraining order of limited duration is involved. The re- 
maining case involved a state court's ex parte prior restraint of speech 
in violation of the First Amendment. Carroll v. Princess Anne, / 

393 U.S. 175 (1968). The extraordinary character of the circumstances 
presented there was recognized by the Supreme Court which said: 


"There is a place in our jurisprudence for ex parte issuance, 
without notice, of temporary restraining orders of short dura- 
tion; but there is no place within the area of basic freedoms 
guaranteed by the First Amendment for such orders where no 
showing is made that it is impossible to serve or to notify 

the opposing parties and to give them an opportunity to partici- 
pate." Id. p. 180. 


Even if Mr. Sloan could show an interest which rises to the dignity 
of protected speech, this case would lend him no support, since he 
was given notice and did participate in the hearing in which Judge 
Ward granted the Commission's application for a temporary restraining 
order. 


(footnote cont'd) 
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But even if retrospective appellate review of Judge Ward's temporary 
restrainine order of limited duration were appropriate, it is difficult 
to imagine circumstances better suited to the use of that remedy than 

17/ 

these. Mr. Sloan was given notice, - and was heard in opposition 
to the application before Judge Ward in a discussion which took place 
in chambers and was reported (App. 49-90). At that conference in chambers, 
Judge Ward observed that he had received a copy of a letter from Mr. Sloan to 
the Commission announcing his intention to operate as a broker-dealer while 
denying the Commission access to his books and records (App. 54). In 
response, Mr. Sloan flippantly noted that his books were in an “easily 
accessible place" but that they were easily accessible to himself and 
not to the Commission (App. 61). In responding to the Commission's affidavit 


with respect to violations of Rule L5c2-1l, Mr. Sloan admitted entering 


(footnote cont'd) 


In his brief, at the bottom of p. 36, Mr. Sloan cites four cases 
which, in his opinion, establish the burden which must be met by a 
plaintiff seeking a temporary restraining order. Not one of those 
cases involved a temporary restraining order. 


"A temporary restraining order may be granted without written or 
oral notice to the adverse party... -:; if (1) it clearly appears from 
specific facts shown by affidavit . . . that immediate and irrepable 


injury, loss, or damage will result to the applicant... -" Rule 
65(b), Federal Rules of Civil Procedure. 
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the quotations as alleged in that affidavit and proclaimed that he was 


"performing a public service because {he was] submitting applications 


for listing in the pink sheets of approximately 300 securities which 
[had] not been traded for quite some time in most cases." (App. 77-78). 
As Rule 65(b) provides, on January 8, 1975, the ten-day temporary 


18/ 
restraining order was “for good cause shown" “extended for a like period" 
by Judge Griesa in Judge Ward's absence from New York (App. 30-31). 


B. 


As is fully described, supra, pp- 8-10, Mr. Sloan, whi submitted no 
controverting affidavits or other papers in opposition to the Commission's 
motion for a preliminary injunction, was given extraordinary latitude by 
the district judge to present his case when that motion came on for hearing 
on January 17, 1975. Mr. Sloan was permitted to cross-examine the Commission 
official upon whose affidavit the Commission principally relied in seeking 
injunctive relief (App. 119-143). Moreover, at Judge Ward's suggestion, the 
Commission agreed not to cross-examine Mr. Sloan if he should desire to testify 
in his own behalf; and he did so testify without cross-examination. (App. 15°- 


171). 


"Good cause" for the extension was shown by an affidavit submitted by a 
member of the Commission's staff, which stated that the Commission, after 
further efforts, had still been unable to inspect Mr. Sloan's books and 
that someone representing Sloan & Co. had attempted to enter quotations 

in the pink sheets in violation of Rule 15c2-11 during the pendency of the 
temporary restraining order. (App. 32-35). 


%. 
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At no time did Mr. Sloan dispute the factual allegations made by 
19/ 
the Commission. Accordingly, the district court could quite properly 
have entered its order of perliminary injunction even in the absence 
of the hearing which was accorded Mr. Sloan. Guardians Assn. of the New 


York City Police Dept. v. Civil Service Commission of the City of New York, 


490 F.2d 400, 403 (C.A. 2, 1973). Securities and Exchange Commission v. Frank, 
388 F.2d 486, 490, 491 (C.A. 2, 1968). Securities and Exchange Commission 
v. Boren, 283 F.2d 312, 313 (C.A. 2, 1960). 

Plainly, on this undisputed record he district court proverly concluded 
that Mr. Slosn would, unless restrained, continue to engage in acts and 
practices which constitute violations of the federal securities laws. In the 
light of this finding there is no question that the entry of the preliminary 


injunction was justified. Securities and Exchange Commission v. Shapiro, 


494 F.2d 1301, 1308 (C.A. 2, 1974); Securities and Exchange Commission v. 


Manor Nursing Centers, Inc., 458 F.2d 1082, 1100 (C.A. 2, 1972); Securities 
20/ 


and Exchange Commission v. Culpepper, 270 F.2d 241, 249-250 (C.A. 2, 1959). 


19/ Notably, Mr. Sloan declined an offer of Judge Ward to grant additional 
time in which to attempt to controvert the Commission's allegations 
conditioned upon an extension of the temporary restraining order (App. 172). 


20/ The preliminary injunction entered was set forth with sufficient parti- 
cularity to satisfy the requirements to Rule 65 as well as to put Mr. 
Sloan upon notice of what was affirmatively required of him and as to 
what conduct was proscribed: 


(1) He was “Ordered to permit immediate examination in an 
easily accessible place by examiners . . . of the Com 
mission of the books and records of Samuel H. Sloan 
and Samicl H. Sloan & Co. . . ." (App. 37); 


(footnote cont'd) 


eft) 


The Dist rict Judge' ; Findings of Fact Com Ly 
with Rule 52(a) of t he Federal Rules of Civil 
Procedure. 


In entering the preliminary injunction under review, 


fullv with Rule 52(a) of the Federal Rules of Civil Procedur« 


’ 


of which “is satisfied if the trial courts’ findings are suffi 


to afford a clear understanding of the ground upon which 


(footnote cont'd) 


(2) He was "Ordered not to remove, destroy or t book: 


" 


and records .. .-' (App. 37); 
He was enjoined from initiating over -the-counter 
tations “while and at a time [he] failed to poss 


maintain, preserve, or make reasonably avail ible 


upon request to any person expressing an inter t 

a proposed transaction in the security being quoted, 
members of the Commission's staff those items \ 
mation required to be in the possession of « broker 
before a broker-dealer may lawful ly publish 
quotation as required by Rule 17 C.F.R. 240. 

(a)(4) and (c)." (App. 38). 


[fhe Order is thus plainly sufficient to stand on its own 
In any event a copy of Rule 15c2-11 was annexed to the injt 
erved upon Mr. Sloan (App. 175-176; 39-45). 


Rule 52(a) of the Federal Rules of Civil Procedure provi 
pertinent part: 


"Tn all actions tried upon the facts without 
or with an advisory jury, the court shall find 
facts specifically and state separately its 
of law thereon, and judgment shall be entere¢ 
suant to Rule 58; and in granting or refusing inter 
locutory injunctions the court shall similarly set 
forth the findings of fact and conclusions of law 
which constitute the ground of tts action. . 


1 pur- 
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its judgment." Fluor Corporation v. United States, ex rel. Mosher Steel Co-, 
405 F.2d 823, 828 (C.A. 9), certiorari denied, 394 U.S. 1014 (1969). Accord, 
Mah ra‘nas v. American Export Istrandtsen Lines, Inc., 475 F.2d 165, 168 
. (C.A. 2, 1973). 
While the appellant makes much of the supposed absence of fact finding, 
as we have noted (p. 21, supra), he raised no factual dispute before the 
22/ 
district court. Judge Ward took specific notice of the fact that Mr. Sloan, 
in his testimony, had not contested the factual allegations presented by 
the Commission in the affidavits of Messrs. Spindler and Dolan. As Judge 
Ward expressly stated, "Mr. Sloan's only defense is that the foregoing 
statutes and regulations are unconstitutional." (App. 174). Thus, "although 


the findings are brief, they fully state the basis of the court's 


22/ At the close of the January 17, 1975, hearing, Mr. Sloan ¢ omplained 
that the court had not ‘ound that the mails or instrumentalities 
of interstate commerce had been used in connection with the violations 
found (App. 176). Judge Ward responded: 


"To the extent it is not included by implication, 

I expressly incorporate into my decision a finding 

that you used the facilities of interstate commerce 

and the telephone to conduct your business." (App. 177). 


? In any event, this Court has expressly held that submission of 
quotations to the pink sheets, a publication distributed in 
interstate commerce, is sufficient to invoke the Commission's 

: statutory jurisdiction. Securities and Exchange Commission v. 
Jaffee, supra, 446 F.2d at 392. 


decision and are adequate compliance with Rule 52(a) Mahrama 


v. American Export Isbrandtsen Lines, Inc., supra, 475 F.2d at 168. Indeed, 


in another instance where the decision of a district court to enter an 
injunction was attacked only on constitutional grounds, so that no issues 
of fact existed, this Court sustained the injunction without any Rule 
52(a) findings of fact whatever. Douds v. local 1250, Retail Wholesale 
Dept. Store Union, 170 F.2d 695, 699 (C.A. 2, 1948). 

The ground upon which the district judge entered his preliminary 
injunct’ m was his finding that, unless restrained, Mr. Sloan would 
continue to violate the Commission's record-keeping provisions and its 
rule with respect to the initiation of over-the-counter quotations by 
broker-dealers (App. 173). As basis for that finding Judge Ward expressly 
credited the testimony of Ira B. Spindler (given in response Mr. Sloan's 
eross-examination) that Mr. Sloan had stated his intention wilfully to 
commit violations (App- 173). 

Fact findings pursuant to Rule 52(a) may be made orally as part of 
an opinion from the bench, as the district judge has done in this case, so 
long as they are adequate to set forth the basis of the district court' 


disposition of the case. Amplex of Maryland, Inc. v. Outboard Marine 


Corporation, 380 F.2d 112, 113 (C.A. 4, 1967); Kridler v. Highland 


Insurance Company, 372 F.2d 945, 946 (C.A. 5, 1967); Boutte v. 


Maru, 370 F.2d 906, 907-908 (C.A. 5, 1967). 
In any event, even if the findings were found wanting under the 
Rule, the defect would be a non-jurisdictional one and reversal of the 


district court's judgment would not be required. Sampson v. Murray, 


415 U.S. 61, 87 (1974); English v. Town of Huntington, 448 F.2d 319, 


321 (C.A. 2, 1971); Douds v. Local 1250, Retail Wholesale Dept. Store 


Union, supra, 170 F.2d at 699; Rossiter v. Vogel, 148 F.2d 292, 293 

(C.A. 2, 1945). In English, supra at 321, where a district judge's denial 

of a preliminary injunction was before this Court, Chief Judge Friendly 

stated that the Court of Appeals could affirm the district court's disposition 
of the case absent Rule 52(a) findings because the Court of Appeals "[could] 
discern enough solid facts from the record to enable [it] to render a 
decision." Accord, Sampson v. Murray, supra, 415 U.S. at 87. Similarly, 
here, even if Judge Ward had not spoken to the factors underlying his 

decision preliminarily to enjoin Mr. Sloan, the undisputed evidence in 

the record with respect cto Mr. Sloan's intentional disregard of the 


federal securities laws fully meets the test of English v. Town of Huntington. 


CONCLUS LON 
For the foregoing reasons, the district judge's orders sh 
23/ 


iffirmed. 


Respectfully submitted, 


DAVID FERBER 
Solicitor 


MICHAEL J. STEWART 
Assistant General Couns 


THOMAS L. TAYLOR III 
Attorey 


October, 1975 


3/ The Commission does not address Mr. Sloan's argument that this action 


was improperly assigned to Judge Ward and that Judge Ward should hav 
recused himself. The supposed mystery as to why this case wi issigned 
to Judge Ward is resolved by Mr. Sloan himself at page 2 of his brief: 


tte 


This case is a sequel to a previous injunction action 
instituted by the Securities and Exchange Commission 
("S.B.C.")« 


Mr. Sloan's contention that Judge Ward should have recused himself 
fe frivolous. As Judge Ward noted, Mr. Sloan did not even file an 
affidavit setting forth specific factual grounds showit 3 bias, as 
required by 28 U.S.C. $144. On January 16, 1975, this Court denied 
Mr. Sloan's petition for a writ of mandamus seeking to require Judge 
Ward to recuse himself. 


“ 


No broker or dealer shall make use of 
the mails or any means or instrumen- 
tality of interstate commerce to ef- 
fect any transaction in, or to induce 
or attempt to induce the purchase or 
sale of, any security (other than an 
exempted security or commercial paper, 
bankers’ acceptances, or commercial 
bills) otherwise than on a national 
securities exchange of which it is a 
member, in connection with which 

such broker or dealer engages in any 
fraudulent, deceptive, or manipulative 
act or practice, or makes any ficti- 
tious quotation, and no municipal 
securities dealer shall make use of 
the mails or any means or instru- 
mentality of interstate com *rce to 
effect any transaction in, or to 
induce or attempt to induce the pur- 
chase or sale of, any municipal 
security in connection with which 
such municipal securities dealer 
engages in any fraudulent, deceptive, 
or manipulative act or practice cr 
makes any fictitious quotation. 

The Commission shall, for the pur- 
poses of this paragraph, by rules and 
regulations define, and prescribe 
means reasonably designed to prevent, 
such acts and practices as are fraudu- 
lent, deceptive, or manipulative and 
juch quotations as are fictitious. 


*As amended by Securities Acts 
Amendments of 1975, Public 
Law 94-29, 


la 


“ 


ooh 


Rule 15¢2-11, 


L7 C.F.R. 240.15¢e2-11 


8 240.15¢2~1) initiation: or resumption 
of quotations withe >t specific ififor 
mation. 


(a) Itshall be « fraudulent, manipula- 
tive, and deceptive practice within the 
meaning of section 15(c) (2) of the Act, 
for a broker or dealer to publish any 
quotation for a security or, directly or 
indirectly, to submit any such quotation 
for publication, in any quotation medium 
(as defined in this section) unless: 

(1) The issver has filed a registration 
statement under the Securities Act of 
1933 which became elieciive less than 90 
calendar days prior to the day on which 
such broxer or Cealer publishes or sub- 
mits tne quotation to the quctation 
mesium: Proviced, That such revistra- 
tion statement has not theresticr been 
the subicct of a stop order which isé ii 
in effect when the quoiation is published 
or submitted, aud such broker or deaier 
bas in his recorus » ccpy of the prospec- 
tus speciiied by section 10(a) of the Secu- 
rities Act of 1933; or 

(2) The issuer bas filed a notification 
under Regulation A under the Securities 
Act of 1933 which becaine effective less 
than 40 calendar days prior to the day 
on which such broker or dealer publishes 
or submits the quctation to the quota- 
tion medium: Provided, That the offering 
circular provided for under Regulation A 
has not thereefter become the subject of 
a suspension order which is still in effect 
when the quotation is published or sub- 
mitted, and such broker or dealer has in 
his records a copy of such offering cir- 
cular; or 

(3) ) The issuer is required to file 
reports pursuant to section 13 or 15(d) 
of the Act, or is the issuer of a security 
covered by section 12(g)(2) (B) or (G) 
of the Act, and 

<i) The broker or dealer nas a rea- 
sonable basis for, believing that the issuer 
is current in fillng the reports required 
to be filed at regular intervals pursuant 
to section 13 or 18(d) of the Act, or, in 


the case of insurancé companies ex- 
empted from section 12(g) of the Act by 
section 12(g)(2)(G) thereof, the annual 
statement referred to in section 12(g) (2) 
(G) (i) of the Act: and 


(iii) The broker or dealer has in his 
records the issuer’s most recent annual 
report filed pursu2nt to section 13 or 
15(d) of the Act, or the annual state- 
ment in the case of 2m insurance com- 
pany not subject to section 12‘g) of the 
Act, together with eny other reports re- 
quired to be filed at regular intervals 
under such provisions of the Act which 
have been filed by the issuer after such 
annual report or amnual statement; or 

(4) Such broker or desler has in his 
records, and shali make ressonably avail- 
able upon request to any person express- 
ing an interest in a proposed transaction 
in the security with such broker or dealer, 
the following information (which shall 
be reasonably current in relation to the 
day the quotation is submitted), which 
he has no reasonable basis for beileving 
ts not true and correct or 
current, and which w.s obtained 
from sources which bea bhrs * roa 
basis for believin are rel 
exact na:ne of the issuerund its pr 
sor (if anv); 
cipal execuity: 
facorporai.on, If is a cor 
the €xact tit of the security: 
(v) the per er stated vaiue of the secu- 
rity; (vi) tie number of shares or total 
amount of tlic sec es outstanding as 
of the end of the issuer's most recent fis- 
cal year; (vil) the name and address 
of the transfer azent; (viil) the nature 
of the issuer's business; (ix) the natur 
of products or services offered; (x) the 
nature and extent of the issuer’s facil- 
ities; (xi) the name of the chief execu- 
tive officer and members of the board of 
directors: (xii) the issuer's most recent 
balance sheet and profit and loss and 
retained earnings statements; (xiii) sim- 
ilar financial information for such part of 
the 2 preccdirfg fiscal years as the issuer 
or its predecessor has been tn existence; 
(xiv) whether the broker or dealer or 
any associated person is affiliated, di- 
rectly or indirectly with the issuer; (xv) 
whether the quotation ‘s being published 
or submitted on behali of any other 
broker or dealer, and, {f so, the name 
of such broker or dealer; and (xvi) 
whether the quotation is being submitted 
or published directly or indirectly on be- 
half of the issuer, or any director, officer 
or any person, directly or indirectly the 


Rule 15c2-11 (continue d) 


beneficial owner of more than 10 percent 
of the outstanding units or shares of any 
equity security of the issuer, and, if so, 
the name of such person, and the basis 
for any exemption under the federal 
securities laws for any sales of such 
securities on behalf of such person. Ii 
such information is meade eavailabie to 
others upon request pursuant to this sub- 
paragraph, sich delivery, unless other- 
wise represented, shall not constitute a 
representation by such broker or dealer 
that such information is true and cor- 
rect, but shall constitute a representation 
by such broker or dealer that the infor- 
mation is reasonably current in relation 
to the day the quotation is submitted, 
that he has no reasonable basis for be- 
lieving the informaticn is not true and 
correct, and that the information was 
obtained from sources which he has 
a reasonable basis for believing are 
reliable 

(b) With respect to any svcurity the 
quotaticn of which is within the provi- 
sions of this section, the broker o* dealer 
submiiling or pubusning such quotetion 
shall maintauiu in lis records informa- 
tfon regarding ai! circumstances in- 
ved tn the subnmussion cr .5uc1t.on 
of sich cuntation, including tie Iduntity 
of the person or perscas for whom the 
quotatic 1 1s being submitted or pub- 
ished «nd any information regarding 
the transaction provided to the broker or 
deler by Such person or persons 

(c) The brol:er or dealer shall main- 
tain in writing as part of his records the 
information described in paragraphs (a) 
and (b) of this section, and any other 
information (including adverse informa- 
tion) recarding tle issuer which comes 
to his knowledge or possession before 
the publication of submission of the 
quotation, and preserve such records for 
the periods specified in § 240.17a-4. 

(d) For any security of an Issuer in- 
cluded in paragraph (a) (4) of this sec- 
tlon, the broker or dealer submitting the 
quotation shall furnish to ‘he inter- 
dealer quotation system (as defined tn 
Paragraph (e)(1) of this section), in 
such form as such system shall preseribe, 
at least 2 days before the quotation !s 
published or submitted, the information 
regarding the security and the issuer 
which such broker or desier is required 
to maintain pursuant to sald paragraph 
(a) (4) of this section, 

(e) For purposes of this section: 

(1) “Quotation medium” shall mean 


any “interdealer quotation system” or 
any publication or electronic communi- 
cations netvork or other device which ts 
used by brokers or dealers to make known 
to others their interest in transactions 
in any security, including offers to buy or 
sel] at a stated price or otherwise, or 
invitations of offers to buy or sell. 


€ 


(2) “Interdealer quotation system” 
shall mean any system of general circu- 
jation to brokers or dealers which reg- 
ularly disseminates quotations of identi- 
fied brokers or dealers. 

(3) Except as otherwise specified in 
this section, “quotation” shall mean any 
bid or offer at a specified price with 
respect to a security. 

(f) The provisions of this section shall 
not apply to: 

(1) The nublicatton or submission ofa 
quotation respecting a security admitted 
to tradinr on a netional securities ex- 
charge and which !{s traded on such an 
evchenre cm ihe same day @s, ¢r en the 
business dex next preceding, the day the 
quotatior. is published or submitted. 

(9) The publication or submission of 
2 cuotation for securities of inveign is- 
suers exempt from section 12(g) of the 
Act by reason of compliance with the 
provisions of § 240.12¢3-2(b). 

(3) The publication or submission of a 
quotation respectins a security which has 
been the subject of both bid and ask 
quotaticns in an inter-dealer quotation 
system at specified prices on each of at 
least 12 days within the previous 30 cal- 
endar days, with no more than 4 business 
days in succession without such a two- 
way quotation. 

(g) The requirement in paragraph (a) 
(4) of this section that the information 
with respect to the issuer be “reasonably 
current” will be presumed to be satisfied, 
unless the broker or dealer has informa- 
tion to the contrary, if: 

(1) The balance sheet is as of a date 
less than 16 months before the publica~- 
tion or submission of the quotation, the 
statements of profit and loss and retained 
earnings are for the 12 months preceding 
the date of such balance sheet, and if 
such balance sheet is not as of a date 
less than 6 months before the publica- 
tion or submission of the quotation, it 
shall be accompanied by additional state- 
ments of profit and loss and retained 
earnings for the period f.om the date of 
such balance sheet to a date less than 
6 months before the publication or sub- 
mission of the quotation. 


(2) Other information rer 
issuer specified in psragrap) 
this section is as of a date 
months prior to the publication or sub- 
mission of the quotation. 

(h) This section shal! not prohibit any 
publication cr submission of aay quota- 
tion if the Commission, upon writtemre- 
quest or upon its own motion, ;: ‘mpts 
such quotation either uncondition ily or 
on specified terms and conditions, as 
not constituting a fraudulent, manipula- 
tive or deceptive practice comprehended 
within the purpose of this section. 
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A. Daniel Fusaro, Esquire 
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for the Second Circuit 
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Foley Square 
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Dear Mr. Fusaro: 


Enclosed for filing are twenty-five copies of the Commission's 
answering brief as appellee. 


I certify that I have caused two copies of the Commission's brief 
to be served by mail upon Samuel H. Sloan, 917 Old Trents Ferry Road, 
Lynchburg, Virginia 24503. 
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Thomas L. Taylor a, ‘ 
Attorney 


Enclosures 


